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regarded as a trust fund for the corporation's creditors.13 This 
reasoning would imply that, but for the trust fund theory, a dif- 
ferent conclusion would have been reached. In fact a few 
decisions or dicta are to the effect that such conversion of the 
corporate assets might be ratified by all the stockholders, so as 
to become altogether valid.14 Without going so far as to agree 
with such a rule, it may be said that as between declaring 
the transfer in the principal case void, or merely voidable at 
the instance of creditors, substantial justice would be done. to the 
creditors in either case. The ultimate ratio decidendi is the 
public policy of such an example. 

C. B. 

" National Trust Co. v. Miller (i88o) 33 N. J. Eq. I55; Hurd v. N. Y. 
& C. Steam Laundry Co. (09oi) 167 N. Y. 89; Ward v. City Trust Co. 
(1908) 192 N. Y. 6i; see also Snow v. Long (I86I) 2 Allen (Mass.) i8, 
where a gift of goods declared by statute void as to creditors was held 
valid and ratifiable, being voidable only by the creditors. 

"4Martin v. N. F. P. Mfg. Co. (i890) 122 N. Y. i65; see McConnell v. 
Combination Mining & Mill Co., supra; In the Prospect Worsted Mills, supra; Arnold v. Searing (1907) 67 Atl. (N. 1.) 8-41- 

THE OREGON TEN HOUR LAW SUSTAINED. 

The recent decision' of the Supreme Court of the United 
States affirming the constitutionality of the Oregon statute regu- 
lating hours of labor is deserving of comment as indicating 
,a changed attitude of the court with regard to legislation of 
this character. The decision is by a divided court, Mr. Chief 
Justice White, Mr. Justice Van Devanter and Mr. Justice 
McReynolds dissenting without opinion, and Mr. Justice Brandeis 
taking no part in the consideration of the case. 

The statute provided as follows: 

"No person shall be employed in any mill, factory or 
manufacturing establishment in this State more than ten 
hours in any one day, except watchmen and employees 
when engaged in making necessary repairs, or in cases of 
emergency, when life or property is in imminent danger; 
provided, however, employees may work overtime not to 
exceed three hours in any one day, conditional that pay- 
ment be made for such overtime at the rate of time and 
one-half of the regular wage." 

0Franklin O. Bunting v. State of Oregon (April 9, 19i6) U. S. Sup. Ct., Oct. Term, i9i6, No. 38. 
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The contention was made that the provision for overtime at 
the rate of time and one-half marked this as a wage law and not 
an hours of service law. The court thus replies to this argument: 

"There is a certain verbal plausibility in the conten- 
tion that it was intended to permit IQ hours' work if there 
be I5Y2 hours' pay, but the plausibility disappears upon 
reflection. The provision for overtime is permissive, in 
the same sense that any penalty may be said to be per- 
missive. Its purpose is to deter by its burden and its 
adequacy for this was a matter of legislative judgment 
under the particular circumstances. It may not achieve 
its end, but its insufficiency cannot change its character 
from penalty to permission." 

To the writer this argument seems inadequate. The clause 
for overtime is technically a proviso, which exempts from the 
operation of the statute the subject-matter of the proviso upon 
performance of the condition. To call it a penalty is a doubtful 
use of the term. Strictly speaking a penalty is a punishment 
inflicted by law for its violation. This clause does not partake 
strictly of the nature of a penal clause. It provides a condition 
upon compliance with which no law is violated. If it is a penalty 
it would seem to be one hitherto unknown to the law, self- 
imposed by the employer, without having been convicted by due 
process of breaking the law, and paid, not to the state, but to 
one who is a party to the illegal act. It is to be regretted that 
the court did not pass upon the question of whether a wage law 
may not be imposed under the police power, though it was not 
necessary to a decision of the case, as the court had held it to 
be an hours of service law. 

But even as an hours of service law the decision marks a 
departure from the previous attitude of the court. In Lochner 
v. New York,2 in holding unconstitutional a law providing that 
no employees should be required or permitted to work in 
bakeries more than sixty hours a week, or ten hours a day, the 
court said: 

"Statutes of the nature of that under review, limiting 
the hours in which grown and intelligent men may labor 
to earn their living, are mere meddlesome interferences 
with the rights of the individual, and they are not saved 
from condemnation by the claim that they are passed in 

2 (1905) 198 U. S. 45. 
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the exercise of the police power and upon the subject 
of the health of the individual whose rights are inter- 
fered with, unless there be some fair ground, reasonable 
in itself, to say that there is material danger to the public 
health or to the health of the employees, if the hours are 
not curtailed." 

But there were four dissents in that case, Justices Harlan, 
White, Day, and Holmes dissenting. The Oregon law, covering 
"any mill, factory or manufacturing establishment," clearly falls 
without the class of laws which would have been held constitu- 
tional by the court as it was then constituted. It is interesting 
to note that the changes wrought by time in the personnel of 
the court have brought about a change in their attitude, so that 
now the view of the minority in Lochner v. New York has 
become that of the court. To attempt to reconcile or distinguish 
the two cases is to lose sight of the fact that just as the common 
law was "judge-made," so our constitution and its restrictions 
are "judge-applied." The transition from the older view was 
not sudden, but was a gradual one. The court evidenced its 
departure from the Lochner case by its decision in Miller v. 
Wilson,3 in which the opinion was delivered by Mr. Justice 
Hughes. There a California statute of i9ii forbade the employ- 
ment of women in certain specified establishments for more than 
eight hours in one day, forty-eight hours in one week. It was 
held that, as applied to women employed in hotels, the law did 
not violate the Federal Constitution, by infringing freedom to 
contract. 

The decision in the principal case is quite in accord with 
the present tendency toward governmental supervision over 
the affairs of the individual and the corporation through a broad 
construction of the police power and the commerce clause. The 
expressed fear of the court in Lochner v. New York9 

o (19I5) 236 U. S. 373. The court farther says: "As the liberty of 
compact guaranteed by the Constitution is freedom from arbitrary 
restraint,-not immunity from reasonable regulation to safeguard the 
public interest,-the question is whether the restrictions of the statute 
have reasonable relation to a proper purpose." The Court then goes on 
to cite some of its recent decisions upholding similar statutes limiting the 
hours of labor of women, e. g., Muller v. Oregon (I907) 208 U. S. 412; 
Riley v. Mass. (19I3) 232 U. S. 67I; Hawley v. Walker (19I3) 232 U. S. 
7I8. See also the older case of Holden v. Hardy (i898) i69 U. S. 366. 

'( I905) I98 U. S. 45, 62. 

45 
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that the state would assume "the position of a supervisor, or 
pater families, over every act of the individual" appears not to 
have been unfounded. 

It remains to be seen whether the words of Mr. Justice Peckham 
have, as an apprehension, a raison d'etre. 

W. W. G. 
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